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In absence of clear Congressio-m2. intent to contrary,
and in viewu of strict rules of statutory construction

concerning retroactive application of laws, require-
ment of section 45 of the Forcign Assistance Aict of
1974, theat resarte for payrent of clairs tmder
guarant cz of l;r~aeli Notes be reduced frorm 25' of
pritcc.6al nmount to lO%, applies ouly to funds
o'.liated to reserve after June 30, 1974. leserve
funds in excess of 10%' obligated before July 1, 1974,
.,,cli vr c y c ulinitet by DU'D are required

to bu rtrariasfrrec to Do' s guaranty reserlve.

-'his decPic2z t tu L= ."ucret2ry of 13efenso is nade in response

to tL-hc. request cf tOc l.aw ftirz of Lx6ebvoise, PFiziqpton, Lyons, &
Gates for our opinion concerniri, the propur iuterprcttario" of
sect.ion 24(c) a, tiza ikr;::! i-;iiiary Szar Aet o' , 22 '.S.C.
t ;27,4(c), ::s -- :dcd -)by sactic: 45 o- tlie r-oreii-n Assistamce ^;ci
of 1'.;74. T11e fir.- an s;pecia1 counsci cl :ie purc>;aserq ce fto
Gov-acrmli.ut Cof lrwi S .&i CeG ULtLt JUixa 30, iJ74, Spical y

ro&quc~sts a ra li:. :r t- tnis utficc tat the amrzent did T'oc
require deoh-1 a:tio-n of ftods cornittA to th>Ž ri<arve prior to
the July 1, 1&74, aeIfecti- dae oL tha dwn:nc df34 taat tae
funds 4for the rveriod ieiore July 1, 137Y4, which vere racentiy
deobli,-ated bv t.kie Jeparmot=nt of ieieuse (DOL)) shall be retra&s-
ferred to the resarve.

The Israeli 'Jotes were rurranteed in im aggregrte principal
amount not ercewdinG t3009 raillion on iune 3, 1974, by the U'nited
_tatas, actiut throu-h the Defense Sccuri;y Assistance dilgency of
the 11epartment of Defease, pursuant to section 24(a) of the Toreign
MZlitary Sales Act of 1968, Pub, L. hL. 5-'329, 62 Stat. 132;,
1324, 22 U.S.C. Pi 2764(a), as arended. Section 24(c) of that
Act, 22 U.S.C. 5 2764(c), effective on July 1, 19G8, provided
for obligation of fun.ds equal to 25 percent of the contractual
Liability related to aay guarantee issued under section 24 to

a sinz;el reserve for the payment of claims under such guaranties.
In accordance with the 25 percent require.eat, $75 =illion :as
placed in the guaranty reserve.
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Section 45(a)(4) of the Foreign Assistance Act of 1974, Pub.
L. No. 93-559, 88 Stat. 1795, 1814, December 30, 1974, amends
section 24(c) of Pub. L. No. 90-629 so as to reduce the reserve
percentage requirement from 25 percent to 10 percent. Section 45(b)
of Pub. L. No. 93-559, 88 Stat. 1815, provides that the 10 percent
reserve requirement is retroactive at least to July 1, 1974:

"(b). The amendment made by paragraph (4) of
subsection (a) shall take effect on July 1, 1974.
Obligations initially charged against appropria-
tions made available for purposes authorized by
section 31(a) of the Foreign Military Sales Act
after June 30, 1974, and prior to the enactment
of this section in an aiount equal to 25 per
centum of the principal amount of the contractual
liability related to guaranties issued pursuant
to section 24(a) of that Act shall be adjusted
to reflect such amendment witlh proper credit to
the appropriations made available in the fiscal
year 1975 to carry out that Act."

The Departmernt of Defense has interpreted section 45(b) as
requiring deobligation of funds put into the reserve both before
and after July 1, 1974. The letter of request indicates that DOD
bases its interpretation of the effect of the amendment on a state-
ment in. the Conference Report that:

"Funds ill ex:cess of 10 percent of the
principal amournt of the contractual liability
of all outstanding guaranties shall be trans-
ferred to the gtencral fund oL the Treasury."
H.R. Rep. Iio. 93-1610, p. 40 (December 17, 1974).

Statutes are generally construed so as to provide prospective
application, especially where substantive rights would be affected.
Union Pac. R. Co. v. Laramie Stoc Yardes Co., 231 U.S. 190, 199
(1913); South Last Chicago_CoL=Lission v. nUrD. 48.. F. 2d 1119, 1122-
1123 (7th Cir. 1973). however, where tle intcr-tio' of the Congress
to make a statute retroactive is stated in ex-prcss terms, such intent
must be followed. DcFodulf3 v. U.C., 4G1 F. 2d 1240, 1247 (D.C.
Cir. 1972). Lxprcss langouage to make the reduction of the reserve
specified in section 45(a)(4) retroactive to July l 1974. is pro-
vided by section 45(b) of Pub. L. No. 93-55J9. Povwever, DOD's
position that the provisions of section 45(a) () are retroactive
prior to July 1, 1974, appears to contravene the above-stated
rule of construction since the language of section 45(b) does
not expressly so provide. An exas.,aination of the legislative
history also fails to reveal any intentfon to apply the reduction
to funds in the reserve prior to Jully 1, 1974.
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S. 3394, 93d COkgress, the derivative source of Pub. L. No.
93-559, provided in section 35(a)(5) as reported by the Senate
Foreign Relations Cowmitree:

"(5) Section 24(c) is amended to read as follows:

'(c) Funds made available to carry out
this Act shall be obligated in an amount ecual
to 25 ,per contum of the princ pal amzount of
contractual lialbility related to any guaranty
issued prior to July 1, 1974, ender this sectioa.
F'unds mŽde available to czrry out this Act shall
ba oblij;3ted in an anount equal to 10 per centum
of the princilal aLiownL of contractual liaility
reiate(d to any ,uaranty iscued after Jume 30, 1974,
uneter this secti On. ;al the funds so obli-gated
sHall constitute a single rez;erve for the payrnt
of Clais s under such guarantLies, and only such
of the funds in the reserve as may be in excess
fron tize to ti=e of tle total principal anount
of contractual liabisdlity r- .ated to all outstanding

&';aL~~~~~~~~~% LX AG Is>,-, fw.S5aJ W' -t -. 4 *-.

tranaoferred to th;e general Lund of thc! 2Treasury, iny
guaranties issued h erundcr shall be backed by the
full inith and credit of the- Ua'ited States. 1

The accoapanying report of the Scnate Committee on Foreign
Relations, rhowcver, di.naated the purpose of the aendcnt in a
sovevwht abbreviated forna aus ollows:

"Paragraph 5 a:encds sectona 24(c) of thre F:ISA by
reducing the requiren-enrt for ablintion of funds in
connection with forcign rluitary salee guarantieB
from 25 per cent of the principal awouut of contractual
liability to 10 per cent of that principal anount,
effective July 1, 1VP74. Fns obligated unuer sec-
tion 24(c) are set aside as a reserve against claima
due to detaults by foreign countries on private loans
guaranteed bv the Unfted States. The absence of any
defaults sine tihe enactuient ofthe O hSA in 196& has
demonstrated that a 25 per ceat resrve requirernnt
is unnecessarily hilgh. In addition, it provides for
retention in the reserve account of all funds not in
e>cesS of the principal ai.~ount of all outstanding
guaranties. S. lKep. hio. 93-1239, 93d Cong., 2d Sesa. 65 (1974).

Althoulgh the Co::ittee's report vnitted an IXpress reference
to retai~lPn the 25 percent reserve require-nt prior to July 1, 1 9 7 4 ,
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it is reasonable tc assuwe that the reference to the reduction to
10 percaut as "effective July 1, 1974" was intended to nean that
the 25 percent rate would continue to apply to guarantees rade
prior to that date. Tis assuaption Ls borne out by t'ae express
terms of tie section as reported by the Cormittee.

The final version oI S. 3394, as reported out of Conference
and passea -by both Zcuses of tha Coagress, cjanced the sill by
providin,; ior t. rz:- ced zererve requirezn-et in one subsection
aad for taiiini thaL chauge rmtroactive in anothor subsection.
We found no indit tiori> however, th:at any substantive Change
was iuLeudecd tLre±by. Furt'hcrtore, the Confcrence's anaiysis
of tihose prcvinicn, indicltes LhLLt e LMsting law ie being retained,

except lc rcduc4n-; the reserve requiretent frc 25 percent to
10 perceiLt, ef.cfec~ivc JuLy 1, 1974:

' 4Ine coMxittee of coufcrrcnce agreed to retain
eeiting J'W WiL1l an ai.encrent to reduce the reserve
guaralnty requitrLLnil rrca _25 percent to 10 percent,
efIective July 1, 1,74. ;un1s in excess of 10 per-
cent o£ the ,pr! lc ial a=cunt of the contractual
liability of all out *-nni:;I' guaranties shall be

i_.t -te o^ l i-9 of the 'r

H.L. Lep. -o. 3-:1610, 9309. _1, 2c Sess. 46 (1974).

D03 apparently raliei uron thIC second sentence of the Coaference
Li4ort qocd above ao the bas-s for its rnctioS in aipplying the 10

perceut r.,t Lo pre-july 1174' iu.nds. howexver, suc;7 reliance Lee s
r-iSpXaCk in the ecc of any other evidence uf inXtct to riakii
the reduction apply before July 1, 1974. Instead, a ;ore reasonable
interpretation of that sentence is that it u-erely ShOwecd ti>e Con-
fereace Cotziitte;_'.e rejection of the Senate bill's provision that
all funuds uot ln abi> of t-- pjrincipal a-ounts of litbility, were
to remaLi in zeterve. The ccafcrance thus 6ecicded that only 10
percent of Lle pri.cijal axouats had to be kept in the reserve,
but~it Lave no indicatioa thit this vas to apply before July 1, 1974.

We havc cited above the rule of coustruction aaiitst retro-
activity unless clearly iatendeci by Coagrcss. There is a corollary
rule ataiint retroactive action by Goverrnment agencies Which is
relevalt. Ia ZA v. CAB, 169 F. 2d &93 (D.C. Cir. L948), the
court statod t},-rUleaU followsn (I. at 694):

"In the first place, we are met with the
al-ost conclusive presumption agai.nst power to
tra',e retroactivc action unless Con2ross plainly

speciiies such power."
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Se also Greene v. U.S., 376 U.S. 143, 150 (2.964) in which the
Sssprc.: CourL ruia" aX- "st reLroactive application of a-n advdn-
istraive re.-ulatioa.

zurthLrmcre, ±e enznnoz i,;nwre tfhe arg.ent madc by coun:el
for the purciae:erz tii ail Uie porc:<scrs had entered into prur-
chase cctaracl: Lt a ' ~Le- the rese~arrv: perccrtaug requisrercnt
waz { ~te~r t*^_L j' u rolascorL hn.! t!t' epeeration *tbrut
the re2 rr vt.ut tc c'yla a nts.
C~on~ueL.yv; , r.Xi: r'lC2!.'8.t3 thIe rael .'ot c ta conteacted
be_-Io,:Q Ju:;i- i, Lj;7,i VUI -iiM*}r 1:0 1017.it( rmtWee cti~-t rii inIze
Ibri-L; r*o t:%ios: ;;~~as*.-rs >Soti1 j > ti:h -oLec.-Cz arcoa outliuved by
thei LASi'S t:1 4t.,.

T dreoreS i:; the~ 3 :nc oiS *.le. r Cerc i.i 4i-nent to

the co:tLrnrary Ln(.S L viL.., cfi e .-, ic:t rulZt of ELZV tory con-

ntruction c eL 't lv w of 2w we ec luc n~e

tac 2foreieu A-c: cf cf j.97~. si.at rsezn'c funra "s=nliszhed

is,>t toe >t^>23alt:z-.* _ o;. f -- Es- r t~kic s u cf clvai-s ,mncer
gucarai-ti c*. i£rael .- w arc .A5 "ett 2> the

prLncipa- a"-'U .lC ; Co_!,;r.:Sta.T ' ii_3 CT:"-ty to, 5 -sL OCJ x s~o'd
to tiCe r-serve a: i r ) , kce Lhz L'`._art w-L of
J)sL .it3e ..ad ;0~ -is .:-L;r. v , C- ;:. o ;'i ts

cuutici i .e ,u-ns obllcz -e :or c ' ' r-s prior to Juy 1,
_',V Ly C_5__l'-.I 1 2 I @D ii i S.ac .iJ ;Y V; Z: F" -."I. iO .s5 7:..-.^

S>{w_¢ are z r~t'red esc tne farr_:Sty rvr r
th -^ r a i o) r',o r y s u au rn 'o 31 Ii U.S. C. 7JC.

Acjr.u_ Co.ptrcliir General
of the United StatIs




